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Arising oul of Order-In-Original No. PLN-AC-ADJ-STX-32/2023-24 dated 08.06.2023

(%) | passed by the Assistant Commissioner, CGST, Division - Palanpur, Commissionerate -
Gandhinanar

ST T AT SR T / M/s Dalsangbhai Fatabhai Chaudhary, At- Akeshan, Post
(=) | Name and ~ddress of the

Appellant — Chadotar, Tal — Palanpur — 385001

TS AT T 31 7T-SAG8T | ST AIHT AT § QT a8 5 e F T FATRAR A= T T qEH
ey AT w177 T YR SIS YEqH Y GHaT §, SI9T {6 U e & faea gt 9T gl

Any person ocogrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

I A A ey e

Revision app ~ation to Government of India:

(1) T TR e AfaREE, 1994 it g s Y I T A} 6 a1 H GaARs g1 bl
S-S & TTH 7R 3 AT GTORIO AT Srefi vy, WRa 9y, ot weer, rsted 9,
=l 4R, sl o wee, due 9w, 7% Reel 110001 F 6 ST =1 Y (-

A reviz' 1 application lies to the Under Secretary, to the Govt. of India, Revision
Application U:it Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, i’ar:i ment Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of © 2 following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() 30 7T T ae § o U g e el SoewR A se e # o G
TUETIR & 77+ T 3 e & S g A, A7 el que i A7 sve R =1y 7 Ry Srear #
77 Bt wrem: 2T AT Y IR 3 <RI 8% &l

In casc - [ any loss of goods where the loss occur in transit from a factory to a
warehouse or ' another factory or from one warehouse to another duﬁng:tlif@‘;%Qgrse
. . . . . A R A TN

of processing - the goods in a warehouse or in storage whether in a_;i"_a,_gtor.y;g\

;}

warehousc. S
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(@) WX % argd et g AT ey § Rt wre 9% Ay v F [t § Sua 4o g 9™ w©
IEUTE S[eh 3 TXae % el § ST 9T o aTgX R g ar seer § aifad g

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(@) =% oo BT T g AT TR ¥ STgK (RO AT e ) et e awe g

In case of goods exported.outside India export to Nepal or Bhutan, without
payment of duty.

(=) S STUTE Y SeUTET ook 3 WA 3 forg ST St e Ty i 1 § Sl Y& Seer S 59
o7 UF e F ganfees s, ordier & gIRT IIRG a7 99 WX AT 9 § fow et (7 2) 1998
T 109 5T g ™Y T En

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T SeuTed g (erdien) FErmTeaet, 2001 & Faw 9 % s R yo dear 3g-8 # ar
gt &, I sy ¥ oY emew IR Reats A7 79 F faxger-enser @ e Qe v |y
it & w1y SR snaeT T ST w1y SuS €r @raT § W0 qed MY # siwia gy 35-% 6
RretRa 6 3 e F Ged & 9T -6 AA A T o gt =gyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) NP smde ¥ 9Ty gl §e WA T w1 T3 A7 SEY F gl €94 200/ - I AT
STT 3 SR Gera<ehe U TG ¥ SATaT 37 Al 1000/~ T hie T i ST

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

ST o, e ST ook e AT X ST SATA T & Tia erdiet-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) = SeuTed o Tfaram, 1944 H ey 35-a1/35-5 o sfea:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ST TResE § FaTg AR & ererar @ erdle, orfiwr & A § WHET ok, Faid
ST e T AT e Fararaenr (Reee) it aftm et difSH, srgestere § 2nd Wi,
TEHTAT H, ST, MRETIE, AFHASER-380004!

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respecmy’ly i:n\the form of
crossed bank draft in favour of Asstt. Registar of a branch o:&an;; ommate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

{3) AT <9 SR ¥ FS L ST HT GHIAN QAT & AT TAF T L F [#Q F 7 QAT ITGRH
& ¥ v st =Ry 39 92 & gla g o B T 9et w1 ¥ = F g genRat sty
FTATTEHUT &7 T ST TS AT hre [T TXHTT hl Ueh ST THAT SATAT § |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

{4) ST gOF SATEREH 1970 IAT SEET &1 Sgdr -1 & siavia Meiia By sgar s
eST AT Yerenasr FATRART Fvfam iy o smear & o Teie 6 T& IR & 6.50 39 7 e
e feehe o T gt AR |

One copy of application or O.I1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = X HaTera wrHelt @ FEeer w1 ey Rt f A st e arefa v strar & S e
L, Teo [ STET [ T YaTat e =ramfereneer (wratafd) Few, 1982 ¥ RfRg &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T g, FEIT ITTEH o T AT ey =raiaener (Reee) wor afe erdiedt % qreer
¥ Fjean i (Demand) Td €€ (Penalty) HT 10% T& STAT HeAT STAaTd gl gretiish, stfereay g ST
10 s ¥9T %’l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

AT TG Yo AT ATHL o ST, AT R Fiqed & 71T (Duty Demanded)|
(1) &% (Section) 11D & Tga Raiia i,
(2) ToHET T Yerae hiee T T,
(3) TaT wie Mawt ¥ e 6 ¥ qga 3@ ufn

I Y& ST “ Sifaa ordie H Uge Q& STHT S qerT 9 eI ST e o forg ga Q1 a1 AT
AT B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiiy  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = R4 F Wi sfver TR 36 Wer St e SrureT e AT avs fariea g1 av AT Ry Y
9T 3 10% ST U @i St et gve Rarfia 3 a9 ave ¥ 10% {EIAT 9 AT A7 gl gl

In view of above, an appeal against this order shall lie before thefg:g?g al on
payment of 10% of the duty demanded where duty or duty and pena?b

=
X

fraresin. dispute,
or penalty, where penalty alone is in dispute.”
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F. No. GAPPL/COM/STP/4569/2023

3 3G/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Dalsangbhai Fatabhai Chaudhary, At-
Akeshan, Post — Chadotar, Tal — Palanpur — 385001 [hereinafter referred to as “the
appellant”] against Order in Original No. PLN-AC-ADJ-STX-32/2023-24 dated
08.06.2023 [hereinafter referred to as “the impugned order”] passed by the Assistant
Commissioner, CGST, Division - Palanpur, Commissionerate - Gandhinagar

[hereinafter referred to as “the adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN No. APDPC7451H. As per information
received from the Income Tax Department, it was observed that during the period
EY. 2016-17, the appellant had earned substantial service income by way of
providing taxable services, but had neither obtain Service Tax Registration nor paid
Service Tax thereon. Accordingly, in order to seek information, letter dated.
14.10.2021 was issued to the appellant calling for the details of services provided
during the period. But they didn’t submit any reply. Further, the jurisdictional officers
considering the services provided by the appellant as taxable determined the Service
Tax liability for the F.Y. 2016-17 on the basis of value of ‘Sales of Services’ under
Sales/Gross Receipts from Services (Value from ITR) and Form 26AS for the

relevant period as per details below :

Sr. | Period Differential Taxable Value as | Rate of Service | Service Tax
No. | (F.Y.) per Income Tax Data (in Rs.) | Taxincl. Cess liability to be
demanded (in Rs.)
1. | 2016-17 22,22,955/- 15% 3,33,443.25/-
3. The appellant was issued Show Cause Notice No.

GEXCOM/SCN/ST/9706/2021 _CGST-DIV-PLN-COMMRTE-GANDHINAGAR

dated 19.10.2021 (in short SCN) proposing to demand and recover Service Tax
amounting to Rs.3,33,443.25/- under proviso to Section 73 (1) of Finance Act, 1994
along with interest under Section 75 of the Act. The SCN also proposed imposition of
penalty under Section 77(1)(a), Section 77(1)(b), Section 77(1)(c)(i), Section
77(1)(c)(ii), Section 77(2) and Section 78 of the Finance Act, 1994. It was also
proposed that Service Tax liability not paid during the F.Y. 2017-18 (upto June

2017), ascertained in future due to non-availability of pertaining data.
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5.

F. No. GAPPL/COM/STP/4569/2023

The SCN was adjudicated ex-parte vide the impugned order wherein :

Service Tax demand of Rs.3,33,443.25/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,

1994,

Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance Act,
1994.

Penalty of Rs.10,000/- was imposed under Section 77(1)(b) of the Finance Act,
1994,

Penalty of Rs.10,000/- was imposed under Section 77(1)(c)(i) and Section
77(1)(c)(ii) of the Finance Act, 1994.

Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,
1994,

Penalty of Rs.3,33,443.25/- was imposed under Section 78 of the Finance
Act,1994 with option for reduced penalty in terms of clause (ii).

Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

>

The appellant is engaged in construction service in the capacity of work
contract to their customers. The appellant was under bona fide belief that their
taxable service is well below the threshold limit of Rs.10 Lakhs, is not required

to obtain Service tax registration.

Pre-Consultation notice before issuance of Show cause notice was not given to
the appellant, instead the same is issued only on assumption and presumption.
Such a show cause notice is not sustainable as held by the judiciaries across the

country.

The appellant contend that they were deprived from submission in response to

show cause notice as the same was not received and also deprived from

availing any opportunity of personal hearing and accordingly such an order is
issued without observing, principal of natural justice. Such an order is not

sustainable under the law.
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6.

F. No. GAPPL/COM/STP/4569/2023

The appellant was engaged in providing work contract service to their
customers. The said service is declared service in terms of Section 66E(h) of
the Finance Act, 1994 which describes as 'service portion in execution of
Works Contract and this being the case for the purpose of computing service
tax, its value has to be considered in terms of Rule 2A(ii) of Service Tax
(Determination of value) Rules, 2006 as the activity of the construction carried

by the appellant is "Original work" in the nature.

Therefore, considering value of service as Rs.22,22,955/-, its taxable value
would be 40% in terms of Rule 2A(ii) of Service Tax (Determination of Value)

Rules, 2006 which translate in to Rs.8,89,1 82/-.

As submitted herein above, the taxable value so derived is Rs.8,89,182/-ie.
very much less than Rs. 10 Lakhs i.e. threshold limit as prescribed in terms of
Notification No.33/2012-ST.

The appellant claimed the aforesaid exemption as in the Financial Year 2015-
16, there was no service Income instead there was only salary Income of
Rs.2,64,895/- and Interest Income of Rs.43 9/- as could be seen from P& L, B/s
evidencing the same ITR for FY 2015-16 enclosed with this appeal. Hence the
appellant is correctly entitled to avail exemption in terms of Notification
No0.33/2012-ST as claimed above.

Hence the appellant is not liable to pay any tax on the Income of
Rs.22,22,955/-.

Personal Hearing in the case was held on 13.02.2024. Shri Vijay N. Thakkar,

Chartered Accountant, appeared for personal hearing online on behalf of the

appellant. He reiterated the contents of the written submission and requested to allow

their appeal.

.

I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal hearing

and additional submission, the impugned order passed by the adjudicating authority

and other case records. The issue before me for decision in the present appeal is

whether the demand of service tax amounting to Rs.3,33,443.25/- confirmed under

proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties vide
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F. No. GAPPL/COM/STP/4569/2023

the impugned order passed by the adjudicating authority in the facts and

circumstances of the case is legal and proper or otherwise. The demand pertains to

the period of F.Y. 2016-17.

8. 1 find that it has been recorded at Para 17 & 17.1 of the impugned order that the
opportunity of personal hearing was granted on 21.03.2023, 30.03.2023 and
24.04.2023, but the appellant had neither filed defence submission nor availed of the

opportunity of personal hearing. Thereafter, the case was adjudicated ex-parte.

9. I find that the appellant has claimed in their grounds of appeal that they were
engaged in providing work contract service to their customers. In support of their
claim, they submitted Profit & Loss Alc, Balance Sheet, Form 26AS, ITR, Bank
Statement, Invoices. However, they have not produced work order or contract copy
to support their claim that their services are rendered under ‘works contract services’.
Since, they have not produced concrete evidence to support their claim and they did
not even get an opportunity to attend the personal hearing & submit their defense
submission before the adjudicating authority, therefore, I am of the considered view
that it would be in the fitness of things in the interest of natural justice that the matter
is to be remanded back to the adjudicating authority to evaluate the appellant’s claim

following their submission and adjudicate the matter accordingly.

10. Accordingly, the impugned order is set aside and the matter remanded back to
the adjudicating authority for adjudication afresh. The appeal filed by the appellant is

allowed by way of remand.

11. srfrer T G =S Y TS arefier T FIveTT STRRE q¥ih & AT Siar g |
The appeal filed by the appellant stands disposed of in above terms.

4 —

AT S
srgEa (3rded)
Dated: | S February, 2024
TTIUd/ Attested :

2

Y $AR

ardtera (3rdied)

4 ot T &, SrgHeEa
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F. No. GAPPL/COM/STP/4569/2023

By REGD/SPEED POST A/D

To,

M/s Dalsangbhai Fatabhai Chaudhary,
At- Akeshan, Post — Chadotar,
Tal — Palanpur — 385001.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner, CGST and Central Excise, Gandhinagar.
3. The Assistant. Commissioner, CGST & CEX, Palanpur Division, Gandhinagar

Commissionerate.
4.  The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of
OIA on website.
,j./Guard file.
6.  PAFile.
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