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i:rrftr N,7-TT Tf'TT / sf7 ii st, srzga (sfla)
(+1) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

I

stat fr f2aia]
('cf) Date of issue 28.02.2024

Arising out of Order-In-Original No. PLN-AC-ADJ-STX-32/2023-24 dated 08.06.2023
(s-) passed by the Assistant Commissioner, CGST, Division - Palanpur, Co_mmissionerate -

Gandhinac,m

~:rrr "'f.T~ am: tfclT / M/s Dalsangbhai Fatabhai Chaudhary, At- Akeshan, Post
('cf} Name and ;\ddress of the

Appellant - Chadotar, Tai - Palanpur- 385001

9Tit nfa zr £r-sn?gr sriats spamar2at agsrra 7a rnfrfaR aag +T@T
srfeah at rplr "rzrarglerur sraaa7grmar&, star faea2gr a fas grmar?l
Any person ;~'~grieved by this Order-in-Appeal may file an appeal or revision
application, ns the one may be against such order, to the appropriate authority in the
following way.

Revision a.pi:,·' ...1.tion to Government of India:

(1) .fra =wraa zrn sf@eR, 1994 Rt arrsa aarg ·rgtaat arr #t
sq-err ? ram ta h siasigarur smear srftRa, stdqr, f@a in1a4, <Isa fa+rr,
tf ifra, i. {rr sa, iaatf, fct: 110001 t Rt sftfez:­

A revii . ; 1 application lies to the Under Secretary, to the Govt. of India, Revision
Application U:,it Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Par:: ment Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of·. -: following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In cas, · [ any loss of goods where the loss occur in transit from a factory to a
wareho11sc or another factory or from one warehouse to another duringthzeourse
of processirw , _- the goods in a warehouse or in storage whether in /4~t~r:y.:..:6fl-'Hi,.aY3....warehouse. . l •· v· . \"' .. --! vi j".
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fa) saharzgfft rg72gr faffaa trr nm a fafRfat sq#tr gees ma taT
agraa grahRaza arr "i:(- \lJT rzr hagftg 4r #2r Raffaa ?

In case of rebate of duty of excise on goods exported to any country or territo:ry
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territo:ry outside India.

In case of goods exported. outside India export to Nepal or Bhutan, without
payment of duty.

('cf) 3Tfcti:i '3<:41 c:.i-l cfi1" '3<:41<r gen k gna a fa it s4Er #feztr fr&zi @mer sita
rtvi fr a arf@a rzgr, faa tr uRa alas atafasf2fr (i 2) 1998
arr 109 tr fl4a fag rzz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) #tr sgra tea (ft) Rat, 2001 a fa 9 ah sia«fa ftjf.-lfcf!!! sr:f?f~~-8 -i:(- tTT
4fail , faarr a #fa arrear hafia fla +fa-?grusf car ft t-at
7fail a rr 5fa sm4a fa star lR?qt sh# rr atar < ml er gff a ziaf mu 35-~ -i:(­

eaiRfr ahra hwar h arr €tsr-6 art Rt#fa ft gift argy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) p::ftj\l"Jmp4ah arr szi +iqa "C(91ras ar 5ma magts 200/- Rt gnatRt
mg sitzta4 :Zcfi,!-J "C(91m 'fl'~~ cff 1000/- rfl <ma Rtsrt

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fr gca, #trsqrar gt«eau tar#sR@Rt ntnf@aw ah ,fas{a:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~'3<:91c:.i-l ~~' 1944cfiTmu35-~/35-~~3fct1TTf:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) affa qRa aarg cigar h srara Rt sfl, sfa ft gear, at
gr=a gees vi ata srf@ska tznf@law (f@tee) ft 4nr 2ft far, rzarar 2d aT,

il§,!-Jlffi '™, 3ffi'{cIT, ffi~{i-l lil:Z, &JQ,!-Jc:.litlc:.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac resp~14:~V:-,1B;,the form of
crossed bank draft in favour of Asstt. Registar of a branch~t,~~vr public

P 2 f 8 tu( ~;4 1-;; '-'age o - ~ JJ.·'i '.. );, ,;,;re; ~ r ...l ,_ , "- -~ ll
\';',,,: · -- ✓ : ':j
\'.-:-' . i:-~•
'() '-" '\,._____ /,.,c.' _., _,.(
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zfk<srra&g s?iiaaaar gtar2 at r@taq sitar a fuRtumrwarsf
m ii" ~ \lflrfT~~ cr~ t ~ §Cl: m fcl1 ~ tmt ffl it" 'q'cR t m-o: ,:r~ 01cflJ14
~aj'(- t;cfi"~ ,:rr~~aj'(- t;cfi"~~\rffITT ~ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l00/- for each.

(4) zrrara1 gea feflu 1970 zrt ijlf@era Rt~-1 i«fa faiRa fu sitar se
aaa zr gs&gr zrnfefa ff4 qf@eat a star 7@taRt ua yR@us6 .50 '9"ir cnr .-<l 141 ('J 4 ·

gen femcar ztar af@gt

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) za st iaf@lamlt f.-14 ';j 01 ~ ffi f.:lw cITT" 3l'R m ctr staff far tar stmm
ea,hr sqrr caqi tar# sf?Jl4~ (cfi I <lTFclRI) f.nr+r, 1982 if-~ ~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfrrr geea, eat sgrar geeavara sfnnf@law (fez) vh 4fa sflr tr
a&mil (Demand) vi as (Penalty) I 10%p starmar sRarf?l graif#, srf@2aar pfs
10 cfiUis~ ~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

alera rca sitata a sia«fa, grt@gtafar ft l=IW (Duty Demanded) I

(1) m (Section) llDt~Rmftcrufu;
(2) far+rahe#fez fr af@rt;
(3) ~~ f.:lwt f.nr+r 6 t~~ Uffl l

For an nppeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) zrfr n fasfla qt@law arzf gee errar green awe f@a1fa gt ati Pg "iTt;

~~ 1 o% m7mar sit sgtha aue featRa if~~~ 1 o% 5ratruRt sraft 2
In viev: of above an appeal against this order shall lie before the-'Frib'hl, al on

' _/. ~<",I f"•T-<- ,

payment of IC'% of the duty de~~de~ wher~ duty or duty and peni~,e-~~t~--i:-te,
or penalty, ,,;.,:wre penalty alone 1s m dispute. :// -a;~i-~.\:.cl"il=, rs ,1' ...::: ,, "• ..... ~

--= ·- c·.:~ V, '1/
\~--"~----· <://!,'\-->?
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F. No. GAPPL/COM/STP/4569/2023

The present appeal has been filed by Mis Dalsangbhai Fatabhai Chaudhary, At­

Akeshan, Post - Chadotar, Tal - Palanpur 385001 [hereinafter referred to as "the

appellant"] against Order in Original No. PLN-AC-ADJ-STX-32/2023-24 dated

08.06.2023 [hereinafter referred to as "the impugned order"] passed by the Assistant

Commissioner, CGST, Division - Palanpur, Commissionerate - Gandhinagar

[hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No. APDPC7451H. As per information

received from the Income Tax Department, it was observed that during the period

F.Y. 2016-17, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor paid

Service Tax thereon. Accordingly, in order to seek information, letter dated.

14.10.2021 was issued to the appellant calling for the details of services provided

during the period. But they didn't submit any reply. Further, the jurisdictional officers

considering the services provided by the appellant as taxable determined the Service

Tax liability for the F.Y. 2016-17 on the basis of value of 'Sales of Services' under

Sales/Gross Receipts from Services (Value from ITR) and Form 26AS for the

relevant period as per details below:

Sr. Period Differential Taxable Value as Rate of Service Service Tax

No. F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess liability to be
demanded (in Rs.)

1. 2016-17 22,22,955/­ 15% 3,33,443.25/­

3. The appellant was issued Show Cause Notice No.

GEXCOM/SCN/ST/9706/2021-CGST-DIV-PLN-COMMRTE-GANDHINAGAR

dated 19.10.2021 (in short SCN) proposing to demand and recover Service Tax

amounting to Rs.3,33,443.25/- under proviso to Section 73 (1) of Finance Act, 1994

along with interest under Section 75 of the Act. The SCN also proposed imposition of

penalty under Section 77(1)(a), Section 77(1)(b), Section 77(1)(c)(i), Section

77(l)(c)(ii), Section 77(2) and Section 78 of the Finance Act, 1994. It was also

proposed that Service Tax liability not paid during the F.Y. 2017-18 (upto June

2017), ascertained in future due to non-availability ofpertaining data.
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F. No. GAPPL/COM/STP/4569/2023

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

o Service Tax demand of Rs.3,33,443.25/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,

1994.
s Penalty of Rs.10,000/- was imposed under Section 77(l)(a) of the Finance Act,

1994.
® Penalty ofRs.10,000/- was imposed under Section 77(l)(b) of the Finance Act,

1994.
o Penalty of Rs.10,000/- was imposed under Section 77(l)(c)(i) and Section

77(l)(c)(ii) of the Finance Act, 1994.

e Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994.
e Penalty of Rs.3,33,443.25/- was imposed under Section 78 of the Finance

Act,1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant is engaged in construction service in the capacity of work

contract to their customers. The appellant was under bona fide belief that their

taxable service is well below the threshold limit ofRs.10 Lakhs, is not required

to obtain Service tax registration.

}> Pre-Consultation notice before issuance of Show cause notice was not given to

the appellant, instead the same is issued only on assumption and presumption.

Such a show cause notice is not sustainable as held by the judiciaries across the

country.

► The appellant contend that they were deprived from submission in response to

show cause notice as the same was not received and also deprived from

availing any opportunity of personal hearing and accordingly such an order is

issued without observing, principal of natural justice. Such an order is not

sustainable under the law.
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F. No. GAPPL/COM/STP/4569/2023

► The appellant was engaged in providing work contract service to their

customers. The said service is declared service in terms of Section 66E(h) of

the Finance Act, 1994 which describes as 'service portion in execution of

Works Contract and this being the case for the purpose of computing service

tax, its value has to be considered in terms of Rule 2A(ii) of Service Tax

(Determination of value) Rules, 2006 as the activity of the construction carried

by the appellant is "Original work" in the nature.

► Therefore, considering value of service as Rs.22,22,955/-, its taxable value

would be 40% in terms ofRule 2A(ii) of Service Tax (Determination ofValue)

Rules, 2006 which translate in to Rs.8,89,182/-.

► As submitted herein above, the taxable value so derived is Rs.8,89,182/-ie.

very much less than Rs. 10 Lakhs i.e. threshold limit as prescribed in terms of

Notification No.33/2012-ST.

>» The appellant claimed the aforesaid exemption as in the Financial Year 2015­

16, there was no service Income instead there was only salary Income of

Rs.2,64,895/- and Interest Income of Rs.439/- as could be seen from P& L, Bis

evidencing the same ITR for FY 2015-16 enclosed with this appeal. Hence the

appellant is correctly entitled to avail exemption in terms of Notification

No.33/2012-ST as claimed above.

► Hence the appellant is not liable to pay any tax on the Income of

Rs.22,22,955/-.

6. Personal Hearing in the case was held on 13.02.2024. Shri Vijay N. Thakkar,

Chartered Accountant, appeared for personal hearing online on behalf of the

appellant. He reiterated the contents of the written submission and requested to allow

their appeal.

7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal hearing

and additional submission, the impugned order passed by the adjudicating authority

and other case records. The issue before me for decision in the present appeal is

whether the demand of service tax amounting to Rs.3,33,443.25/- confirmed under

proviso to Section 73 ( 1) of Finance Act, 1994 alongwith interest, and penalties vide
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F. No. GAPPL/COM/STP/4569/2023

the impugned order passed by the adjudicating authority in the facts and

circumstances of the case is legal and proper or otherwise. The demand pertains to

the period ofF.Y. 2016-17.

8. I find that it has been recorded at Para 17 & 17 .1 ofthe impugned order that the

opportunity of personal hearing was granted on 21.03.2023, 30.03.2023 and

24.04.2023, but the appellant had neither filed defence submission nor availed of the

opportunity ofpersonal hearing. Thereafter, the case was adjudicated ex-parte.

9. I find that the appellant has claimed in their grounds of appeal that they were

engaged in providing work contract service to their customers. In support of their

claim, they submitted Profit & Loss Ale, Balance Sheet, Form 26AS, ITR, Bank

Statement, Invoices. However, they have not produced work order or contract copy

to support their claim that their services are rendered under 'works contract services'.

Since, they have not produced concrete evidence to support their claim and they did

not even get an opportunity to attend the personal hearing & submit their defense

submission before the adjudicating authority, therefore, I am of the considered view

that it would be in the fitness ofthings in the interest ofnatural justice that the matter

is to be remanded back to the adjudicating authority to evaluate the appellant's claim

following their submission and adjudicate the matter accordingly.

10. Accordingly, the impugned order is set aside and the matter remanded back to

the adjudicating authority for adjudication afresh. The appeal filed by the appellant is

allowed by way ofremand.

11. aft#atrt asRt r&sha Rqzrt 5qtat#afar star?]
The appeal filed by the appellant stands disposed of in above terms.

31z1#a (374leg)
.:::;

Dated: IS' February, 2024

nlfTaAttested :

2
wfsTR
3rfara (er#tea)
flftgrl, rrarslz
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F. No. GAPPL/COM/STP/4569/2023

By RECD/SPEED POST A/D

To,
Mis Dalsangbhai Fatabhai Chaudhary,
At- Akeshan, Post Chadotar,
Tal Palanpur - 385001.

Copy to:

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Assistant-Commissioner, CGST & CEX, Palanpur Division, Gandhinagar

Commissionerate.
4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.s.cardle.
6. PAFile.
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